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The City Council of the City of Roanoke Rapids held a work session on the above date at 7:00 p.m. at the Lloyd Andrews City Meeting Hall.



Carl Ferebee, Mayor Pro Tem


Ernest C. Bobbitt)







Suetta S. Scarbrough)



Greg Lawson)



Carol H. Cowen)



Edward A. Wyatt, Interim City Manager



Lisa B. Vincent, MMC, City Clerk



Gilbert Chichester, City Attorney



MeLinda Hite, Finance Director



Gary Corbet, Fire Chief




Larry Chalker, Public Works Director


John Simeon, Parks & Recreation Director



Kathy A. Kearney, Human Resources Manager



Jeff Hinton, Interim Police Chief


Kelly Lasky, Planning & Development Director



Emery G. Doughtie, Mayor

Mayor Pro Tem Ferebee called the meeting to order and Councilman Lawson opened the meeting with prayer.
Mayor Pro Tem Ferebee announced that this is a work session, and we do have some deviations from the printed agenda.  

Motion was made by Councilman Lawson, seconded by Councilman Bobbitt and unanimously carried to move Item #2 (Public Hearing on Proposed Lease of Roanoke Rapids Theatre to HSV Entertainment, LLC) to the end of the agenda.

Consideration of Adoption of USDA Grant/Loan Project Ordinance
Finance Director Hite stated a Project Ordinance in reference to the USDA Grant/Loan 
is presented for your consideration.  She indicated this project is for the replacement of five garage doors located at the Public Works facility.  Ms. Hite pointed out that on March 1, 2011, City Council approved the USDA grant/loan conditions for this project allowing staff to move forward with securing the funding with USDA.  She stated the total budget is $32,000 with $11,000 being grant funds and $21,000 being funded through a USDA loan.  Ms. Hite stated the term of the loan is for 15 years with a 3.25% interest rate, and an annual payment of $1,791.06.  She stated the total payment with interest is $26,865.90.  
16749

Roanoke Rapids City Council

August 7, 2012

Ms. Hite pointed out that no penalties would be incurred for early payoff.
Motion was made by Councilman Lawson and seconded by Councilwoman Cowen to adopt the following ordinance:

CITY OF ROANOKE RAPIDS

USDA Grant/Loan Public Works

(Garage Doors)

PROJECT ORDINANCE

BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF ROANOKE RAPIDS, NORTH CAROLINA that pursuant to Section 13.2 of Chapter 159 of the General Statutes of North Carolina, the following project ordinance is hereby established as follows:  (Resolution No. 2011.04 USDA Loan/Grant documents approved by City Council on March 1, 2011).
SECTION 1.  The project authorized consists of replacement of garage doors located at 1313 Hinson Street, Public Works facility.  Total budget is $32,000 with $11,000 being grant funds and $21,000 being funded through a USDA loan.

SECTION 2.  The City of Roanoke Rapids staff is hereby directed to proceed with the project pursuant to the agreement and the rules and regulations of the USDA Rural Development.

SECTION 3.  The following revenues and resources are anticipated to be available to complete the project activities:



Rural Development Loan



$
21,000



Rural Development Grant


$
11,000









________________




Total Project Resources


$
32,000

SECTION 4.  The following amounts are appropriated for the project activities:



Garage Doors (Purchase & Install)

$
25,000



Engineering Fees (10% of Construction)

$
  2,500



Contingency (10% of Construction)

$
  2,500



Legal Fees




$
  1,000



Construction Interest



$
  1,000









________________




Total Project Appropriation

$
32,000

SECTION 5.  The Finance Director is hereby directed to maintain with the Project Fund sufficient specific detailed accounting records to provide the accounting to the USDA Rural Development as required by the agreement and federal and state regulations.

SECTION 6.  The City Manager shall be authorized to reallocate appropriations within the various line items of this project as he deems necessary.

SECTION 7.  The Finance Director is directed to include a detailed analysis of past and future costs and 
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revenues of this project in every budget submission made to this Council.

SECTION 8.  Copies of this project ordinance shall be made available to the Finance Director for direction in carrying out this project.

ADOPTED this 7th day of August, 2012.









____________________________________








 
       Carl Ferebee, Mayor Pro Tem

ATTEST:

______________________________________

          Lisa B. Vincent, City Clerk

Upon being put to a vote, Councilman Lawson, Councilwoman Cowen, Councilwoman Scarbrough and Mayor Pro Tem Ferebee voted in favor of the motion.  Councilman Bobbitt voted against the motion.  Mayor Pro Tem Ferebee declared the motion carried by a 4 to 1 vote.
Consideration of Municipal Agreement with NCDOT for Bridge Inspection
Public Works Director Chalker stated every two years, the City is required to inspect all bridges within the municipal limits.  He stated the City has only one bridge which is located at the Chaloner Recreation Center.  Mr. Chalker indicated that this agreement will allow us to use the services of DOT or its contractor to inspect this bridge.  He pointed out that DOT would pay 80% of the cost with the City paying the remaining 20%.
Councilman Lawson stated we are just making sure this bridge is safe.

Mr. Chalker stated yes.  He stated vehicles do use this bridge. 

Councilwoman Scarbrough asked about the City’s cost.

Mr. Chalker stated our 20% is around $520.00.

Motion was made by Councilman Lawson, seconded by Councilman Bobbitt and unanimously carried to authorize the Mayor Pro Tem and Clerk to execute the following agreement:

NORTH CAROLINA
HALIFAX COUNTY

North Carolina Department of Transportation and the City of Roanoke Rapids

MUNICIPAL AGREEMENT

INSPECTION OF BRIDGES ON THE MUNICIPAL STREET SYSTEM

F.A. PROJECT BRZ-NBIS (17)
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THIS AGREEMENT is made and entered into on the last date executed below, by and between the Department of Transportation, an agency of the State of North Carolina, hereinafter referred to as the Department, and the City of Roanoke Rapids, a municipal corporation hereinafter referred to as the Municipality;

WITNESSETH:


WHEREAS, 23 U.S.C. 144, Sections 1101, 1114 and 1805 of the Safe, Accountable, Flexible, Efficient Transportation Equity Act – A legacy for Users (SAFETEA – LU), which require that federal funds be available for certain specified Federal-Aid Highway Bridge Replacement and Rehabilitation programs; and


WHEREAS, the Highway Bridge Replacement and Rehabilitation portion of the law requires that all structures defined as bridges located on public roads must be inspected on a cycle, not to exceed two years in accordance with National Bridge Inspection Standards (NBIS); and


WHEREAS, the Municipality has requested the Department of a Consultant retained by the Department to inspect and analyze all public bridges located on its Municipal Street System in compliance with the National Bridge Inspection Standards; and


WHEREAS, the Department and the Municipality are authorized to enter into an agreement for such work under the provisions of G.S. 136-18(12), G.S. 136-41.3, and G.S. 136-66.1; and


WHEREAS, the Appropriate Official of the Municipality has approved the herein above referenced inspections and analysis and has agreed to participate in certain costs thereof in the manner and to the extent as hereinafter set out.


NOW, THEREFORE, the Department and the Municipality agree as follows:


1.
The Department or a Consulting Engineer firm retained by the Department shall 



inspect, load rate, and prepare the necessary inspection reports for all bridges on the 


Municipal Street System in accordance with the National Bridge Inspection Standards.


2.
All work shall be done in compliance with the following documents:



a.
National Bridge Inspection Standards (23 CFR, Chapter 1 Part 650).



b.
AASHTO Manual for Bridge Evaluation-2008 including all Interim Revisions.



c.
Recording and Coding Guide for the Structure Inventory and Appraisal of the




Nation’s Bridges – December, 1988.


3.
The Municipality shall furnish all data in the possession of the Municipality that can be 


released that will help the Department or its Consultant in the accomplishment of the 


work including but not limited to appropriate municipal maps showing the location of 


the bridges, plans for the bridges when available, and any prior inspection reports.


4.
During the inspection process, some repairs may be discovered that require 



immediate attention or repair, or a regulatory sign may be missing, damaged, or 



incorrect.  A Critical Finding Notice, Priority Maintenance Notice or Regulatory Sign 


Notice will be issued in these cases.  It is required that the Municipality resolve or 



notify the Department of their plans to resolve Priority Maintenance Notices and 



Regulatory Sign Notices within thirty (30) days of issuance.  Critical Findings require a 
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response within seven (7) days of notice.

5.
The Municipality shall designate a responsible Municipal official with whom the 



Department or its Consultant will coordinate the work.


6.
It is understood by the parties hereto that the Federal Highway Administration, 



through the Department, is to participate in the costs of the work to the extent of 



eighty (80) percent of actual costs, subject to compliance with all applicable federal 


policy and procedural rules and regulations.  All costs not participated in by the 



Federal Highway Administration shall be borne by the Municipality.


7.
Upon completion of the bridge inspection, and load rating work, the Department 



shall invoice the Municipality for accumulated project costs not participated in by the 


Federal Highway Administration.  Upon FHWA final audit, the Department shall 



invoice/refund the Municipality any differences in the amount previously invoiced and 


the actual costs not participated in by the Federal Highway Administration.  



Reimbursement shall be made by the Municipality within sixty (60) days of the invoice 


date.  After the due date, a late payment penalty and interest shall be charged on any 


unpaid balance due in accordance with G.S. 147-86.23 and G.S. 105-241.21 (I).  It is 


anticipated that the cost to the municipality will be approximately $520 per structure.  


The actual cost is based on the 
work being performed therefore, the final invoice 


amount will not be known until the work is complete.


8.
In the event the Municipality fails for any reason to pay the Department in accordance 


with the provisions for payment hereinabove provided, the Municipality hereby 



authorizes the Department to withhold so much of the Municipality’s share of funds 


allocated to said Municipality by the General Statutes of North Carolina, Section 136-


41.1, until such a time as the Department has received payment in full.


9.
It is the policy of the Department not to enter into any Agreement with another party 


that has been debarred by any government agency (Federal or State).  The 



Municipality certifies, by signature of this Agreement, that neither it nor its agents or 


contractors are presently debarred, suspended, proposed for debarment, declared 


ineligible or voluntarily excluded from participation in this transaction by a Federal or 


State Department or Agency.


10.
This Agreement shall have an effective term of ten (10) years beginning when 



executed by the State Highway Administrator and ending on the same date ten (10) 


years later, subject to the following termination conditions:



a.
At any time either party may cancel the Agreement with a thirty (30) days 




written notice to the opposite party.  On behalf of the Municipality, this 





Agreement may be cancelled by the City Manager and/or his designee.



b.
Upon the effective date of the cancellation, neither party shall owe any 




obligations under this Agreement, except that all obligations performed 




under this Agreement, including but not limited to invoicing, record retention, 



and payment for work performed prior to the effective date of cancellation, 



shall remain in effect. 
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11.
By Executive Order 24, issued by Governor Perdue, and N.C.G.S. § 133-32, it is unlawful 


for any vendor or contractor (i.e. architect, bidder, contractor, construction manager, 


design professional, engineer, landlord, or offeror, seller, subcontractor, supplier, or 


vendor), to make gifts or to give favors to any State employee of the Governor’s 



Cabinet Agencies (i.e., Administration, Commerce, Correction, Crime Control and 



Public Safety, Cultural Resources, Environment and Natural Resources, Health and 



Human Services, Juvenile Justice and Delinquency Prevention, Revenue, Transportation, 


and the Office of the Governor).


IT IS UNDERSTOOD AND AGREED that the approval of the work by the Department is subject to the conditions of this agreement, and that no expenditure of funds on the part of the Department will be made until the terms of this agreement have been complied with on the part of the Municipality.


IN WITNESS WHEREOF, this Agreement has been executed, in duplicate, the day and year heretofore set out, on the part of the Department and the Municipality by authority duly given.

ATTEST:






City of Roanoke Rapids

________________________________



_____________________________________

Clerk







Mayor Pro Tem

Seal of Municipality




Date:_________________________________

Approved by __________________________ of the _________________________________ as attested to by the Signature of __________________________________________ Clerk of the ________________________________________ on _______(Date)

N.C.G.S. § 133-32 and Executive Order 24 prohibit the offer to, or acceptance by, any State Employee of any gift from anyone with a contract with the State, or from any person seeking to do business with the State.  By execution of any response in this procurement, you attest, for your entire organization and its employees or agents, that you are not aware that any such gift has been offered, accepted, or promised by any employees of your organization.

Departmental Reports
Interim City Manager Wyatt indicated that departmental reports will be provided in written form in the regular agenda packet.

Review Draft Regular Agenda for August 14, 2012

There was no discussion on the draft agenda for the August 14 meeting.
Public Hearing on Proposed Lease of Roanoke Rapids Theatre to HSV Entertainment
Mayor Pro Tem Ferebee pointed out that the testimony presented during the public hearing must be sworn.  He asked that those signed up to speak be sworn by the City Clerk at this time.
The following individuals were sworn by the City Clerk:  City Attorney Gilbert Chichester, Welton Earl Worsham, III, Kimberly Laughrey, William O. White, Jr. and Joyce Summerlin.
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City Attorney Chichester stated he will touch on the major points of the proposed lease with HSV Entertainment, LLC.  He stated this document has been well publicized and hopefully everyone has had an opportunity to review it.   He pointed out that there have been some small modifications to the document.

Mr. Chichester stated this lease covers the Roanoke Rapids Theatre property located in the Carolina Crossroads Music and Entertainment District.  He stated the City acquired this property and held it up as a business proposition to try to develop the property, and hopefully sell it in the future.  He pointed out that this property is being leased under the procedures outlined in North Carolina General Statutes 157-7.1(d) which is an economic development statute that allows cities to lease and sell property for economic development purposes.

Mr. Chichester stated this lease is a two-year lease that, if approved, will begin on August 15, 2012.  He stated the tenant will be required to pay $12,500 per month the first year and $14,500 per month the second year.  He stated in addition to the base rent, the tenant will be required to pay to the City $2 per ticket sold for the first 50,000 tickets, and $3 for every ticket over 50,000.  Mr. Chichester pointed out that none of this money would be applied to the purchase price.  He stated paragraph 4.1 of the lease allows the tenant to change the name of the theatre but does give the City the opportunity to have input.  He stated the tenant would also have to pay all costs associated with the name change.  Mr. Chichester stated paragraph 4.3 requires the tenant to post a $200,000 performance bond to insure against any damages not covered by insurance or for any unpaid rent.
Mr. Chichester stated the use of the property is very important to the City and paragraph 5 stipulates that the primary use of the property is a theatre and entertainment venue.  He stated it also allows the accessory use of providing electronic gaming machines as permitted by the City’s Land Use Ordinance.
Mr. Chichester stated paragraph 10 requires insurance in the amount of $1,250,000 to cover equipment and fixtures.  He stated paragraph 10.2 requires the tenant to carry liability insurance of not less than $5,000,000 per occurrence, and no less than $1,000,000 per accident.  He stated in addition, the tenant will be required to carry an umbrella excess liability policy in an amount not less than $10,000,000.  Mr. Chichester pointed out that if alcohol is sold, the tenant will be required to provide another type of insurance in the amount of $5,000,000.
Mr. Chichester stated paragraph 12 lists a number of things that would cause default.  He stated paragraph 14 prohibits the tenants from subletting the property without the permission of the City.  Mr. Chichester stated paragraph 26 covers the option to purchase.  He indicated that the tenant is required to pay $50,000 for an option to purchase the 
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property at any time during the lease period for the price of $7,250,000.  He stated the option is to be paid at the time of execution.  He stated if the tenant does not exercise the option to purchase, the $50,000 will be forfeited.  Mr. Chichester pointed out that the tenant does not have the right to place any liens on the property.  
Mr. Chichester stated Bank of America has the Deed of Trust, and he is happy to report that they are working very closely with him, Finance Director Hite and Interim City Manager Wyatt to allow this transaction to happen.    He stated Bank of America has expressed their support from day one.  He stated he will be on the phone with them tonight and tomorrow working on this.  Mr. Chichester stated this has been a long and arduous process.  He stated a tri-party agreement is being required by Bank of America which protects not only the City but the tenants.  He stated this document will allow the City to sell the property free and clear.  
Mr. Chichester stated it does appear that, if approved, the City has achieved a fair market price for the property.  He pointed out that we are not getting the total loan amount but a lot of that money was for operating costs.  He advised that the only other offer was a lease-purchase that did not happen.  Mr. Chichester stated in October of last year, the City received an offer from Mr. Gatling and the City worked diligently to negotiate for a price less than this amount.  He stated this price is the best price we have had.  
Mr. Chichester pointed out that one of the findings the Council must make is that the consideration is not less than the fair market value.  He stated another finding is that the conveyance will stimulate the economy and promote business in the area.

A public hearing having been advertised and proper notices having been given according to law, Mayor Pro Tem Ferebee opened the hearing for comments.

Mr. Welton Earl Worsham, III of 426 Webb Mill Road, Four Oaks, North Carolina stated he was glad to hear what was said during the invocation about wisdom.  He stated he appeared before City Council on February 14 because the Lord sent him here.  He related again the story he told to Council during public comment at that meeting.  Mr. Worsham also related a story of attending an Easter program at the Roanoke Rapids Theatre where the Lord spoke to him and when he stood up, he was put out of the building.  Mr. Worsham stated wisdom comes from the Lord and the Lord does not want the Roanoke Rapids Theatre to be a place of entertainment or internet gambling.  He stated the Lord will not bless internet gambling or alcohol sales.  Mr. Worsham stated this property should be used as a church.
Mr. Kimberly Laughrey of 1712 Ivey Street, Roanoke Rapids, North Carolina stated she is 
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helping to pay for the theatre.  She stated she is still bothered by this Council’s perceived attitude on the matter after running on a platform of transparency.  She 
stated the citizens still feel like no one is listening or cares what they say.  Ms. Laughrey stated she has tried to encourage people to come to the meeting but they feel the decisions made by Council are predetermined and that the Council members will do whatever they want and do it behind closed doors.  She stated she does not believe any of the Council members have ill-will toward the citizens.  Ms. Laughrey stated the story of this deal has already been in the newspaper and on Mr. Martin’s website, and just now the Council is having a public meeting after the terms have been decided.  She stated this is really disturbing.  Ms. Laughrey stated Council needs to make everything as transparent as it can be.  She stated this City has been gutted, and there is still a tremendous amount of apathy and anger on the part of the citizens.  She stated the tax burden here is ridiculous.  She stated the City and County is pricing people out of living here.  Ms. Laughrey pleaded with Council to look at every aspect of this contract and every possible worst-case scenario.  She encouraged Council members to take the concerns of the people into consideration and make sure this contract is watertight.  She stated we lost all of that money to Mr. Gatling on the promise that he would purchase the property.  Ms. Laughrey stated every penny we lose comes out of her pocket as well as the pockets of every taxpayer including the Council members.  She asked if 30 pieces of silver is worth the City losing its soul.
Mr. William O, White, Jr. of Wellman, White and Wilson, 644 Roanoke Avenue, Roanoke Rapids, North Carolina stated he is pleased to speak in favor of this lease.  He stated they have been negotiating since last March.  He stated, in response to the lady that asked about transparency, that the negotiations have been as transparent as they could.  He stated the public knew the name of the LLC and the terms long before the public hearing which is something rare in these types of transactions.  Mr. White applauded the Mayor and Council for making this more transparent than the economic development statute allows.  He stated this is the type of people elected to represent us.  He stated as to letting Mr. Gatling off the hook, Gilbert Chichester is a very astute attorney and if he had a need for a good litigator, he would be his first choice.  Mr. White explained that the Gatling case dismissal was a dismissal with prejudice, and it can be reinstituted within the period of limitation.  He stated Mr. Gatling is not running “scot-free”.  He stated, in response to Mr. Worsham’s comments about the use of the property as a church, that this project was funded through Amendment One that allows the City Council to develop economic development projects with tax increment financing.   
Mr. White stated he is pleased to represent HSV Entertainment, an Arkansas-based LLC that is authorized to do business in North Carolina.  He stated the terms of the lease have been outlined by Mr. Chichester.   He stated HSV plans to begin advertising for at least 25 full-time positions as soon as the lease is signed.  He stated the average wage will be in accordance with the economic development statute.  Mr. White stated the purchase price 
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negotiated represents the fair market value of the property.  He stated the creation of at least 25 jobs will certainly stimulate the local economy.  He stated his client has the full resources to ensure success and they plan to investment in the development of the music and entertainment district as contemplated in 2005.
Ms. Joyce Summerlin of 132 Hunting Ridge Road, Roanoke Rapids, North Carolina stated she has only one question.  She stated she “googled” the company and found that they have only been in existence for a couple of months.  She asked if anyone had seen a credit report for the company or investors and if not, she asked why.
Mr. Chichester stated he has no direct answer to that question.  He stated that it is his understanding that this LLC was recently set up for this transaction.  He stated it is a new corporation.  He stated City Council knew this at the beginning and that is why we asked for the $200,000 performance bond.

Mr. White stated the principals have been identified as very astute and successful businessmen.  He stated when the City first began with Mr. Gatling, they went to Chicago to check out his operation, and we all know how that turned out.
There being no one else to speak, Mayor Pro Tem Ferebee declared the public hearing closed.

Councilman Lawson stated he would like to take the things said tonight into consideration. He asked if it would be appropriate to go into closed session.
City Attorney Chichester stated Council could have a brief closed session to discuss procedural matters with the City Attorney.  He stated Council cannot go into closed session to discuss evidence.  He stated if Council chooses not to go into closed session, he is prepared to guide Council through the deliberations process.  

Motion was made by Councilwoman Scarbrough, seconded by Councilman Lawson and unanimously carried to go into closed session as allowed by NCGS 143-318.11(a) (3) and (5).

Mr. Lance Martin of rrspin.com objected to the closed session based on the belief that all evidence had been presented and no further closed sessions were warranted following the public hearing.

Mr. Chichester stated Mr. Martin’s objection is well noted.  He stated the Council could choose to stop, adjourn and recess later.
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Mayor Pro Tem Ferebee stated it sounds like we have some procedural questions.  He told Mr. Martin that he respects his objection.  

Due to the bad weather, Mayor Pro Tem Ferebee indicated that Council would be walking across the street to the Jo Story Senior Center for the closed session so no one would have to leave this building.

[Remainder of this page intentionally left blank.]
Minute Book Page 16759 contains Minutes and General Account of a Closed Session which have been sealed until such time as public inspection of those minutes would not frustrate the purpose of the Closed Session.
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Motion was made by Councilman Lawson, seconded by Councilman Bobbitt and unanimously carried to return to open session.



Mayor Pro Tem Ferebee reconvened the meeting in open session.

In closed session, City Council discussed with City Attorney Chichester several procedural matters related to action to be taken on the lease of the Roanoke Rapids Theatre.  No action was taken in closed session.

City Attorney Chichester stated at this time, it would be appropriate for City Council to consider each of the four findings of fact required by statute.

Motion was made by Councilman Lawson, seconded by Councilman Bobbitt and unanimously carried that based on the evidence presented, the probable average hourly wage to be paid to the 25 positions to be created would be at or above the required wage of the Economic Development Statute.
Motion was made by Councilman Bobbitt, seconded by Councilwoman Scarbrough and unanimously carried that the offer presented is the highest offer and is a fair market value of the property.
Motion was made by Councilman Lawson, seconded by Councilwoman Cowen and unanimously carried that the consideration being paid is not less than the fair market value based on the rental payments to be paid plus additional funds from tickets sales during the two-year lease period and the purchase price of $7,250,000.

Motion was made by Councilman Lawson, seconded by Councilman Bobbitt and unanimously carried that the lease/conveyance will stimulate the local economy, promote business and result in the creation of 25 jobs in the City that pay above the median average wage based on the evidence presented.
City Attorney Chichester stated all of the findings have found to be true and it would be appropriate to call for a motion to approve the lease and authorize the Mayor Pro Tem to execute same.

Motion was made by Councilwoman Scarbrough and seconded by Councilman Bobbitt to approve the lease of the Roanoke Rapids Theatre to HSV Entertainment, LLC, and to authorize the Mayor Pro Tem to sign the lease, memorandum of lease subject to the approval of Bank of America and the Tri-Party Agreement.
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Upon being put to a vote, Councilwoman Scarbrough, Councilman Bobbitt, Councilwoman Cowen and Councilman Lawson voted in favor of the motion.  Mayor Pro Tem Ferebee voted against the motion.  Mayor Pro Tem Ferebee announced the motion carried by a 4 to 1 vote.

Councilwoman Cowen stated there seemed to be some misunderstanding about how the Council’s knowledge of the principals with HSV Entertainment.  She stated the Council did receive resumes from all of these gentlemen and also some financial items describing their credibility.
There being no further business, motion was made by Councilwoman Scarbrough, seconded by Councilwoman Cowen and unanimously carried to adjourn.
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